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CONPLAINT

The undersigned, CATHERINE CORTEZ MASTO, Attorney General of the State of

Nevada, by and through her deputies ERNEST FIGUEROA, Consumer Counsel, BINU G.

PALAL, Deputy Attorney General, JEFFREY SEGAL, Deputy Attorney General and, hereby
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alleges Defendant has violated, and continues to violate, the Nevada Deceptlive Trade
Practices Act by:

(1)  Misleading consumers by promising to act upon requests for mortgage
modifications within a specific period of time, usually one or two months, but stranding
consumers without answers for more than six months or even a vearr,

(2)  Misleading consumers with false assurances that their homes would not be
foreclosed while their requests for modifications were pending, but sending foreclosure
notices, scheduling auction dates, and even selling consumers’ homes while they waited for
decisions;

~(3)  Misrepresenting to consumers that they must be in default on their mortgages to
be eligible for modifications when, in fact, cuirent borrowers are eligible for assistance,

(4)  Making false promises to consumers that their modifications would be made
permanent if they successfully completed trial modification periods, but then failing to convert
these modifications;

(5)  Misleading consumers with inaccurate and deceptive reasons for denying their
requests for modifications;

(8)  Falsely notifying consumers or credit reporting agencies that consumers are in
default when they are nof;

(7)  Misleading consumers with offers of modifications on one set of terms, but then
providing them with agreements on different sets of terms, or misrepresenting that consumers
have been approved for modifications.

Bank of America's misconduct in misrepresenting its mortgage modification program
was confirmed in inferviews with consumers, former employees, and other third parties and
through review of relevant documents. Bank of America’s own former employees describe an
environment in which the Bank failed to staff its modification functions with employees with the
training, skills, experience, authority, and information to carry out the Bank’'s commitments.

According to the employees, the maodification process was chaotic, understaffed, and not
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oriented to customers. Bank employees even described being reprimanded for spending too
much time with individual consumers.

Because of Bank of America’s false promises, many Nevada consumers continued to
make mortgage payments they could not afford, running through their savings, their retirement
funds, or their children’s education funds. Additionally, due to Bank of America’s misleading
assurances, consumers deferred short-sales and passed on other attempts to mitigate their
losses. And they waited anxiously, month after month, calling Bank of America and submitting
their paperwork again and again, not knowing whether or when they would lose their homes.
Whatever the consumers’ particular circumstances, they all suffered the stress and frustration
of being misled by Bank of America while trying to take responsible action to modify their
mortgages so they could continue to make their payments and remain in their homes.

JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this Complaint pursuant to the Nevada
Deceptive Trade Practices Act, Nev. Rev. Stat. § 598.0989, and to order injunctive relief,
restitution, civil penalties, and costs and fees to prevent the practices alleged in this Complaint
and to remedy the consequences of those practices.

2. Venue is appropriate in Clark County pursuant o Nev. Rev. Stat. § 588.0989.

PARTIES

3. Plaintiff is the State of Nevada, ex rel. Catherine Cortez Masto, the Attorney
General of Nevada, who is authorized to bring this action under the Nevada Deceptive Trade
Practices Act, (‘"DTPA"), Nev. Rev. Stat. §§ 598 et seq. Nev. Rev. Stat. § 598.0963(2).

4. Defehdant Bank of America Corporation (“Bank of America®) is a foreign
corparation that is incorporated in Delaware, with its principal place of business located in
Charlotte, North Carolina. At all times material to this Complaint, Bank of America was doing
business in the State of Nevada. Bank of America is the parent corporation of Bank of
America, National Association.

5. Defendant Bank of America, National Association (N.A.) is a national bank with

its principal place of business located in Charlotte, North Carolina. At all times material to this
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Complaint, Bank of America, N.A. was doing business in the State of Nevada. Bank of
America, N.A. is the parent of BAC Home Loans Servicing, LP and ReconTrust, N.A..

8. Defendant BAC Home Loans Servicing, LP services loans and is a subsidiary of
Bank of America, with its principal place of business located in Texas. At all times material to
this Complaint, BAC Home Loans Servicing, LP was doing business in the State of Nevada,

7. Defendant ReconTrust Company, N.A. (“ReconTrust’) is a wholly-owned
subsidiary of Bank of America, N.A. that services defaulted mortgages. At all times material
hereto, ReconTrust's principal place of business was located in California, and ReconTrust
was doing business in the State of Nevada.

8. On July 1, 2008, Bank of America completed its purchase of Countrywide
Financial Corporation (“Countrywide”). Since the acquisition, Bank of America has taken over
servicing loans previously serviced by Countrywide. In addition to the Countrywide loans,
Bank of America also services loans for other mortgage investors and loans it originated.

BACKGROUND

9. Mortgage servicers are hired by the owners of morigages (or “investors,”
whether private trusts set up to hold pools or mortgages or government sponsored
enterprises, like Fannie Mae or Freddie Mac, which purchase mortgages) to provide services
relating to the collection of mortgage payments in return for a servicing fee. These services
include negotiations of mortgage modifications of mortgages that are in default, or at risk of
default, as well as the processing of foreclosures. Pooling and servicing agreements between
the investors and servicers set out the fees and terms for servicing the mortgages, including
the manner and circumstances in which the servicer can offer modifications.

10.  In the wake of the financial crisis, Bank of America and other major servicers
announced commitments fo modify the mortgages of borrowers who are unable (or are
unlikely to be able) to make their monthly mortgage payments. In February 18, 2009, the
federal government suppaited and extended these efforts by announcing its initiative, Making
Home Affordable, or “MHA" or “"HAMP,"” which provides guidelines and financial incentives for

servicers to modify the mortgages of eligible homeowners. By lowering the interest rate on

-4-
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the mortgage, reducing principal, forbearing payments, or extending the terms of home
mortgage loans, servicers aim to reach a payment that consumers can afford. Modifications
assist homeowners by allowing them to remain in their homes. Modifications also serve the
investors by preserving payment streams on the mortgages and by reducing the chance of
foreclosures, which often result in significant loss of value.

11.  Consumers who receive mortgage modifications enter intc new loan agreements
with Bank of America. These agreements are entered into for “consideration of the mutual
promises and agreements exchanged and for good and valuable consideration, the sufficiency
of which is hereby acknowledged.” Bank of America Home Loans Servicing, LP, Addendum
to Loan Modification Agreement. As noted above, Bank of America, like other participating
servicers, receive financial payments from the Department of Treasury for each successful
modification. The loan modification agreement reflects the new terms of the loan, including
delinquent payments, interest and other fees that may be capitalized into the principal balance
of the loan. In the loan agreement, the borrower also agrees, as consideration for the
modification, to deliver any documentation needed to cure a lost or inaccurate note. The
borrower also agrees to provide Bank of America with updated financial information about the
borrower that Bank of America would not otherwise be entitled to receive.

12.  Over the last three years, Bank of America repeatedly represented that it would
offer mortgage modifications to eligible consumers.! For example, in Congressional testimony
on July 16, 2009, before the Senate Committee of Banking, Housing, and Urban Affairs, a
Bank of America executive assured that the Bank: “understands and fully appreciates its role
in helping borrowers through these difficult economic times. We want to ensure that any

borrower who has sufficient income and the intent to maintain homeownership has the ability

: On February 24, 20089, Counirywide entered inlo a Consent Judgment with the Slate of Nevada fo resolve allegations that
Countrywide had violated by the DTPA through its deceptive lending and servicing practices. In the Consent Judgment, Bank
of America committed to offer mortgage modifications to borrowers who: (1) had Countrywide subprime or payment option
adjustment rate mortgages; and {2) were delinguent in their payments or at risk of becoming delinquent in their payments.
This State does not currently allege viclations of that Consent Judgment, though it acknowledges that Bank of America’s
announcement of this modification program also prompted many Nevada homeowners o seek assistance with their
morigages.

5.
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to do so using any and all resources we have available.”? See Ex. A at 3. As it has in other
contexts, Bank of America also promised uneguivocally that: “customers will not lose their
homes to foreclosure while their loans are being considered for a modification. The Bank
places foreclosure sales on hold while it determines a customer's eligibility for its home
retention programs.” Ex. A at 6.

13.  Upon information and belief, thousands of Nevada consumers have responsibly
reached out to Bank of America to seek modifications of their mortgages so they could
continue to make payments and remain in their homes.

14.  In reviewing and investigating complaints from more than One-Hundred Fifty
(150) consumers, housing counselors, and other industry sources over the last year, the
Office of the Attorney General has identified a common pattern of misconduct by Bank of
America. Bank of America has and, in many cases, continues to:

a. Mislead consumers with false promises that it will act on their modifications
within a set period of time, but keeps them waiting for months, and sometimes
more than a year, beyond the promised term;,

b. Mislead consumers with assurances that they will not be foreclosed upon while
the Bank considered their requests for modifications. However Bank of
America has sold the homes of some Nevada consumers and sent foreclosure
notices to many more while their requests for modifications were still pending;

c. Misrepresent to consumers that they must be delinquent on their loans in order
to qualify for assistance, even though neither Bank of America’s proprietary
programs nor the federal HAMP program requires that homeowners have
missed payments;

d. Mislead consumers with false promises that their initial, trial modifications would
be made permanent if and when they made the required three payments on

those plans, but then failed to convert those modifications;

2 Preservfng Homeownership: Progress Needed to Prevent Foreclosures Before S. Comm. on Banking, Housing & Urhan
Affairs, 1117 Cong. 3 (July 16, 2009) (statement of Allen H. Jones, Bank of Am. Default Mgmt. Policy Exec.), attached as

Exhibit A.
B-
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e. Teil consumers their modifications were denied for reasons that were untrue,
such as that: (i) the owner of the loan refused to allow the modification when
Bank of America had full authority to modify the loan without the investor's
approval; (ii) the Bank had tried unsuccessfuily to reach the consumer, even
though the consumer repeatedly called the Bank; (iii} the loan was previously
modified when it was not; (iv) the borrower failed to make trail payments, when
they made all payments; and (v) the borrower was current on his or her loan,
when delinquency is not a condition of a modification;

f. Falsely notify consumers or credit reporting agencies that consumers are in
default when they are not;

g. Mislead consumers with offers of modification on one set of terms, and then
provide agreements with materially different terms, or inform consumers that
their modifications had been approved, but then tell them that their requests
were denied often months before.

15.  The Attorney General's Office also has interviewed numerous former Bank of
America call center employees involved in the loan modification or mitigation process. They

describe an environment in which Bank of America:

a. Threw inexperienced staff into handling mortgage meodifications with little
training, direction, or supervision. Said one former employee:

In my experience, call center employees received almost no training or
direction from Bank of America . . . | and other employees frequently
complained to our supervisors about our lack of training. Before [ was
transferred to handle calls relating to mortgage modifications, | received
no special instruction. | only remember one meeting on the Making Home
Affordable program, which lasted only ten to fifteen minutes, where they
told us to expect more information on the program soon. | did not receive
any additional information.

From time to time, we received new program guidelines and other
directives by email. On information and belief, many of the people |
worked with did not have time to read these emails. The direction that
we received was often confusing and contradictory. An email would say
one thing and then a manager would instruct us to do something else.

Noting that many employees were hired through temporary agencies, another

7-
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16.

former employee noted:

These employees don't receive adequate training on how to use all of
the computer programs and how to make sure documents don't get |ost.
The main point of the training is to teach us how to get customers off the
phone in less than ten minutes.

Frequently misinformed borrowers about the requirements for
modifications, the status of their requests, the likelihood of foreclosure,
and even the fax numbers to which to send their documents. One former
employee reported:

When checking a borrower’s status | often found that the modification
request had not been dealt with or was so old that the request had
become inactive. Yet, |1 was instructed to inform borrowers that they
were “active and in status.” ...One time | complained to my supervisor,
that | felt [ was always lying to borrowers. Her instructions in response
were just to give the borrowers their status and to tell them that they are
“in the process,” in spite of the fact that the computer showed that
nothing was happening.

Regularly lost borrowers' paperwork;

Failed to communicate with borrowers, and deployed a front line staff
without the authority or information to help borrowers. Said one
employee:

From what I've seen, a borrower can get different
explanaticns from every BOA representative, because our
supervisors don’'t make this information clear in training and
nobody at BOA seems to care what we actually say to the
borrower, as long as we get them off the phone.

Wrongly foreclosed upon borrowers, or failed to stop foreclosures while
borrowers’ modification requests were pending. One employee described:

| often fielded calls from borrowers who had received foreclosure notices
or been foreclosed upon while they had modification applications
pending. Some of the people | spoke with had made more than three
months of payments on their trial modifications. | also saw borrowers
who were foreclosed upon despite being current on their modification
payments.

Reprimanded employees for spending too much time on individual
borrowers’ calls.,

The experience of Nevada consumers is confirmed by data published each

month by the Department of Treasury, which administers HAMP. Bank of America ranks last

8
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in virtually every customer service measure catalogued in the Servicer Performance Report
(Making Home Affordable Program)®. According to the October 2010, report, Bank of America
has the worst customer service metrics for its call centers and the worst time for resolving
third-party complaints {(e.g., from housing counselors) to the federal government. Bank of
America also ranks at the bottom of servicers in its conversion of trial modifications to
permanent modifications, and the number of trial modifications that have languished more
than six months.

17.  Upon information and belief, Bank of America has mislead consumers and failed
to live up to its commitments to offer modifications as a resuit of financial incentives that make
it more profitable for Bank of America to delay or deny modifications. For instance, Bank of
America earns substantial late fees and other default-related fees, which operates as
disincentives to modify mortgages so that borrowers can afford to remain current on their
obligations. Moreover, servicing fees are too low to encourage Bank of America and other
servicers to provide the level of service required to modify mortgages. Finally, the fact that
Bank of America (and other servicers) hold second liens on many of these morigages may
explain their reluctance to pursue certain modifications involving principal forgiveness, which
would require them to recognize losses on these second liens.*

18. Bank of America’s deceptive conduct in offering and providing (or failing to offer
and provide) loan modifications, as described above, constitutes a deceptive practice under
the Nevada Deceptive Trade Practices Act.

VIOLATIONS OF THE NEVADA DECEPTIVE TRADE PRACTICES ACT

19.  Complaints received by the Attorney General’s Office, some of which are
described below, and its own investigation demonstrate that Bank of America has engaged,
and continues to engage, in a pattern and practice of misleading consumers about its

mortgage modification program.

¥ Available at http:/Awww. financialstability. gov/idoos/Oct%202010%20MHA%20Public%20F inal.pdf (Oct. 2010).
4 See, e.q., Problems in Mortgage Servicing From Modification to Foreclostre: Hearing Before S. Comm. on Banking, Hous.
& Urban Affairs, 111th Cong. (2010) (Statement of Diane Thompson, National Consumer Law Center).

9.
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BANK OF AMERICA REPEATEDLY MISREPRESENTED THE TIME
FOR MAKING DECISIONS ON CONSUMERS’ MODIFICATIONS

20. On its website and in its interactions with individual consumers, Bank of
America repeatedly promised consumers answers on their modification requests within a
specific time frame, typically 30 or 60 days. Many consumers have waited 6 months or even
a year and still have not received decisions.

21.  Bank of America’s website indicates that it will “typically” take 30 to 45 calendar
days from the receipt of a consumer’s documents to make a decision on a loan modification
request. See Ex. B.° In addition, Bank of America promises on its website that: “You can
expect to hear back from us within 10 business days from when we receive all your required
documents. The purpose of contacting you is to confirm receipt of your information, as well

as let you know how the evaluation process works and how long it takes.” Ex. B.

22. Bank of America sent consumers seeking modifications a document with
“Frequently Asked Questions” about HAMP. One question asks how long it will take for Bank
of America to process consumers' modification request. The answer: “up {o 45 days.” See
Ex. C.

23.  These assurances are reinforced in one-on-one conversations between Nevada
consumers and Bank of America representatives in which Bank of America promises that
consumers will have an answer on their requests within 30, 680, or 90 days.

24.  Bank of America has kept Nevada consumers waiting for 6 months, one year, or
longer for a decision. These consumers have suffered delay, anxiety, and often foreclosure
while trying to secure an affordable payment that aliows them to meet their obligations and
keep their homes.

25.  One critical source of delay is Bank of America's routine loss of consumer

documents. For some time, HAMP required Bank of America to obtain updated financial

® hitp:/homeloanhelp.bankofamerica.comfen/fha-home-affordable-modification.html {Next Steps: Documents) {visited May
27, 2010, last visited Dec. 14, 2010), altached as Exhibit B,

40-
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information from consumers if the information was more than 90 days old.® See Ex. D. As a
result, Bank of America’s delayed processing of consumers’ modifications required them to
obtain additional documentation from consumers, which further delayed the processing of
their requests and compounded the logistical demands on the Bank. Even beyond this
mandated update, Bank of America consistently has lost consumers’ documents; causing
delays while consumers re-sent—sometimes more than half a dozen times—the same
documents. Bank of America has publicly acknowledged “shortcomings” in its document
maintenance.’ See Ex. E at 3. Also upon information and belief, consumers were denied
modifications because of “missing” paperwork that Bank of America had received.

26.  Bank of America routinely fails to nofify consumers of missing documents. In
fact, most consumers found out that their documents were missing or incomplete months after
they submitted their modification requests, and only upon calling Bank of America. In many
instances, Bank of America told consumers that documents were missing after previously
assuring them, often repeatedly, that their files were complete and under review.

27.  While waiting for answers, consumers call Bank of America regularly to check on
the status of their modification requests. They are promised calls or letters with updates,
which almost never come. Instead, many receive multiple foreclosure-related
communications, including collection calls. This long waiting period is not only inconsistent
with Bank of America’s oral and written commitments to consumers, but extremely trying for
homeowners who do not know from day to day whether they will get help or lose their homes.

28.  Bank of America knew, or should have known, that its statements were false
because its employees were aware that consumers often suffer wait times of more than three

months while waiting for action on their modification requests.

® Dep't of the Treasury, Home Affordable Modification Program Supplemental Directive 09-01, Introduction of the Home
Affordable Modification Program (Apr. 6, 2009), attached as Exhibit D.

7 The Private Seclor and Govemment Response to the Morfgage Foreclosure Crisis Before H. Fin. Servs. Comm., 11 b
Cong. 142 (Dec. 8, 2000) (statement of Jack Schakett, Bank of America Credit Loss Mitigation Strategies Exec.), attached as
Exhibit E.

-11-
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BANK OF AMERICA ASSURED CONSUMERS THAT IT WOULD NOT FORECLOSE
WHILE THEIR MODIFICATIONS WERE PENDING, BUT SOLD THEIR HOMES ANYWAY

29.  As noted above, consumers waiting for decisions on their modifications often
receive foreclosure-related notices. Upon receiving these communications, many consumers
call the number provided by Bank of America on the notices 1o find out what they mean. Bank
of America has repeatedly and deceptively assured Nevada consumers that they should not
worry,
their modifications are still in review, and their homes will not be sold while their modification
requests were pending.

30. This promise is reinforced by commitments on Bank of America's website.
Under "Frequently Asked Questions,” Bank of America represents to homeowners that their
homes wiil not be sold while they are awaiting decisions on their modification requests or on

modification plans:

I want to try fo get a home loan modification under the Making Home
Affordable program, but I'm afraid that my lender will go ahead with the
foreclosure while I'm trying to make it happen. Can | get more time to
explore this option?

Yes. While we review your eligibility for the program, your joan will not go o
foreciosure sale. When you enter a trial plan under the program, your loan
will not be referred to foreclosure, and any pending foreclosure proceeding
will not go to sale.® See Ex. F, G, H.

31.  Despite these assurances, Bank of America has pursued or completed
foreclosures while homeowners were awaiting decisions upon loan modifications or on trial
modification plans. In other cases, homeowners incurred foreclosure fees, even though the
foreclosure process should never have started or proceeded.

32. Bank of America knew, or should have known, that its statements were false

and misleading. s employees regularly encountered consumers whose homes were

® hitp/homeloanhelp.bankofamerica.com/enffrequently-asked-questions.html?documentstate =Foreclosure (visited May 27,
2010), atlached as Exhibit F; (Jast visited Dec. 14, 2010), attached as Exhibit G; Help for Homeowners, Supplemental
Directive 10-02, Home Affordable Modification Program — Borrower Quireach and Communication at 3, 5-7 (Mar. 24, 2010},
available at; hitps:/Aww. hmpadmin.com/portalfprograms/docs/hamp servicer/sd1002.pdf, attached as Exhibit H.

~12-
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wrongfully foreclosed while their modifications were still under review. As noted above,
interviews with former Bank of America call center employees indicate that foreclosures were

continuing while consumers were awaiting decisions on their modifications were common.

33. One Las Vegas homeowner, struggling to make ends meet as a single mother
but still current on her mortgage, applied for and received a HAMP trial modification in the
spring of 2009. She made eight payments on her trial modification and wrote to Bank of
America, explaining that the irial payments had not been calculated correctly because they
were more than 31% of her income (the threshold established by HAMP). Bank of America
called her and said that they were fixing the error and that her next payment should he $900,
which she sent. After two weeks, having not heard from Bank of America, the homeowner
called again. Bank of America told her to make a payment of $800 to remain current while
they continued to work on her modification; she made that payment, too. Though the
borrower had never missed a payment and had made the modified payments as instructed
by Bank of America, Bank of America sent the homeowner a Notice of Intent to Accelerate.
After receiving the notice, the homeowner called Bank of America and was told that someone
would be in touch with her in 48 hours. She did not receive a call, but Bank of America sent
a second Notice of Intent to Accelerate. The next month, ReconTrust filed a Notice of
Default. Bank of America has advised the homeowner that they do not know why she made

the lower payments and still has not told her the amount her monthly payment should be.

BANK OF AMERICA TOLD CONSUMERS THAT THEY MUST BE
BEHIND ON THEIR MORTGAGES TO QUALIFY FOR MODIFICATIONS,
THOUGH DELIQUENCY IS NOT REQUIRED

34, Bank of America represents publicly, and federal rules require, that consumers
need not be delinguent to be eligible for a modification.

35. Bank of America’s website notes: “If you've suffered a hardship that is affecting
your ability to make your morigage payments or have already missed a payment, you may be

able to receive a more affordable mortgage payment under the Home Affordable Modification
13-
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Program.”® See Ex. . See also, Ex. J at 19, Treasury Department's MHA Handbook.™ (“A
loan is eligible for HAMP if the servicer verifies that all of the following criteria are met: . . .
The mortgage loan is delinquent or default is reasonably foreseeable.”).

36. Yet Bank of America representatives frequently advised consumers that they
must miss payments in order to be considered for loan modifications. One Nevada consumer
received a letter advising: “One of the guidelines under the MHA [or HAMP] program
requires the loan be 60 days delinquent.” Ex. K. This letter—likely a form document--was
inaccurate and deceptive; HAMP never required a loan to be delinquent in order to be eligible
for a madification.

37. In addition, Bank of America has notified consumers or credit agencies that
consumers are in default when they are not. One Las Vegas homeowner, who suffered a
heart attack that caused him to incur substantial medical expenses and a loss in his income,
applied to Bank of America for a medification even though he was current on his mortgage
payments. He continued to pay both his first and second mortgages with Bank of America in
full while he waited for a decision on his request. However, for six months, Bank of America
reported to credit agencies that he was delinquent on his loans. Despite being current, he
also received a Notice of Intent to Accelerate.

38. These false credit reports make it harder and more expensive for consumers to
obtain credit. In addition, misrepresenting the delinquency status of consumers’ loans allows
Bank of America to impose late fees and other charges to which it is not entitled and which
make it even harder for a consumer o remain or become current on their mortgages.

39.  Such misrepresentations abhout the consumer’s payment status violate the Fair
Debt Collection Practices Act., 15 U.S.C. §§ 1692e(2)(A) & (8}, and, as a result, the Nevada
Deceptive Trade Practices Act. Nev. Rev. Stat. § 598.0923(3).

¥ hitp:ihomeloanhelp. bankofamerica.com/enfhome-affordabls-modification.htmi (visited May 27, 2010, Tast visited Dec. 14,
2010), attached as Exhibit 1.

1% Treasury Depariment's MHA Handbook (V.2) avaitable at
https:/iwww.hmpadmin.com/portal/programs/docs/hamp_servicer/mhahandbook_20.pdf, at 19 (Sept. 22, 2010}, excerpt
attached as Exhibit J.
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BANK OF AMERICA MISREPRESENTED TO CONSUMERS THAT
THEIR TRIAL MODIFICATIONS WOULD BE CONVERTED TO
PERMANENT MODIFICATIONS IF THEY MADE THEIR TRIAL PAYMENTS

40. HAMP sets up a two tier framework. Borrowers first must qualify for an initial,
three-month trial modification. Consumers who make each of the three payments on time will
receive permanent modifications.

41.  Bank of America has made unequivocal promises that consumers who
successfully complete trial plans would receive permanent modifications, For example, its
website announced:

a. “if you successfully make all your Trial Period Plan payments, you will
receive a Modification Agreement defining the changes. After this
document
has been signed, notarized and returned to us, your modification will be
officially made permanent.” See Ex. L, M."",

b. “If you successfully make your Trial Period Plan payments during the trial
period, you will be approved for a permanent modification of your loan”
2 See Ex. N.

42. In addition, Bank of America led consumers to believe that it would convert them
to permanent modifications after three or four months on a trial period. Consumers received
three payment coupons with their modification agreement, and report being confused about
what to do when they reach the fourth month but have not heard from Bank of America.
Some consumers called the Bank and were told at that time, or were told at the time the trial

modification was offered, that they will receive a permanent modification within a month of

completing their trial periods.

" hitp:/homeloanhelp.bankofamerlca.com/en/home-affordable-modification.html (viewed May 27, 2010, last visited Dec. 14,
2010), altached as Exhibit L. See also, hitp:/lhomeloanhelp.bankofamerica.com/en/fha-home-affordable-medification. himi
ggiewed May 27, 2010, last visited Dec. 14, 2010), attached as Exhibit M.

hitn:/fhomeloanhelp.bankofamerica.com/enfhome-affordable-madification.himl (viewed May 27, 2010}, attached as Exhibit
N.
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43. Bank of America’'s website again confirms its oral representations: *Your trial
period will last 3 or 4 months, depending on your circumstances.””” See Ex. O. Bank of
America certainly did not advise consumers that they would wait six months or more.

44,  Bank of America’s trial modification offer assures consumers, “[i]f you make all
of your trial period plan payments ... and return any additional documents that may be
required, you may receive a Modification Agreement.” Ex. P.

45,  One Nevada consumer made six payments on his first trial modification. He
then received documents for a different loan modification. When he called Bank of America
for an explanation, Bank of America told him that he would have to restart the modification
process and complete ancther trial period hefore receiving a permanent modification. After he
made those payments, he received yet another trial modification with different terms.

46. Bank of America knew, or should have known, that its promise that consumers
who made their trial payments would be converted to permanent modifications was deceptive
as it knew the significant number of consumers with trial modifications that were never made
permanent. Bank of America also tracked the “age” of trial periods, and knew that many
consumers waited more than four {or even six) months for their modifications to be made
permanent (or declined).

47.  Though consumers benefit from temporarily lower payments during their trial
modification, consumers who are not converted to a permanent modification may end up
worse off. ' In his most recent report’®, the Inspector General of the Troubled Assets Relief
Program, which oversees HAMP, discussed the fate of borrowers in failed trial modifications
who “even in circumstances where they never missed a payment, ... may face back

payments, penalties, and even late fees that suddenly become due on their ‘modified’

¥ http://homeloanhelp.bankofamerica.com/en/fha-home-affordable-modification.html (Next Steps: Trial
Period) (viewed May 27, 2010, last viewed Dec, 14, 2010), attached as Exhibif O.

Y HAMP rules permit servicers to impose late fees on borrowers who make modified payments that are less than the original,
contractual payment amount. Howsver, if the modification is permanently approved, those late fees are forgiven, Borrowers

whose permanentl modifications are eventually denied, must pay those fees.
3 Office of the Special Inspector General for the Troubled Asset Relief Program, Quarterly Report to Congress at 12 (Oct. 26,

2010), available at http:/iwww . sigtarp.govireportsicongress/2010/Qclober2010_Quarterly_Report_fo_Congress.pdf.
~-16-
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mortgages and that they are unable to pay, thus resulting in the very loss of their homes that

HAMP is meant to prevent.”

BANK OF AMERICA MISREPRESENTED THE BASIS FOR
DENYING CONSUMERS’ MODIFICATIONS

48.  Bank of America tald consumers, by letter and often by phone, the reasons that
their requests for modifications were denied. Among the commonly cited reasons for denying
Nevada consumers’ applications were:

a. investor denial; the owner of the loan with authority to approve the
modification would not permit the modification;

b. inability to reach the consumer or to obtain missing documents needed
to review the request;

c. previous modification;'®

d. consumer’s income insufficient to support the modified payment;

e. failure to make trial payments or to accept previous modification; and

f. current on mortgage payments.

49. In several cases reviewed by the Attorney General's Office, the reasons offered
by Bank of America for denying modifications were inaccurate and misleading.

50. For instance, Bank of America told some consumers that it had denied their
modifications because it was unable to reach them. However, the borrowers regularly called
Bank of America to obtain updates on their status and/or resubmit their documents. in
addition, none of these consumers reported ever receiving calls from Bank of America but,
instead, noted that they were unable to reach their assigned contacts, even after multiple
attempts. In other cases, Bank of America claimed that it was missing documents, even
though consumers had repeatedly sent in their documents and/or were told by Bank of

America that their files were complete and being reviewed for modifications.

'® HAMP only provides Incentives for one HAMP modification for each loan. HAMP Handbook § 1.1.
17-
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51.  As noted above, Bank of America’s authority to offer modifications is defined by
the Pooling and Servicing Agreement ("PSA") that governs the servicing of specific pools of
loans. In some instances, the investor or owner of the loans delegates to Bank of America full
authority to make modification decisions consistent with the investor's best interest. Under
some PSAs, only certain types of loans can be modified or certain types of modifications
made. Other investors do not permit modifications or require Bank of America to seek
approval before offering modifications.

52.  Upon information and belief, Bank of America notified consumers that their
modifications were declined by the investors in instances where Bank of America had full
authority, without the investors’ approval, to offer modifications.

53,  In another case, Bank of America denied a loan modification, claiming that a
consumer previously received a modification when the consumer had instead rejected a
modification based on inaccurate income figures.

54.  Bank of America turned away another consumer on the grounds that the
consumer had failed to make her payments during a three month trial modification when, in
fact, the consumer had made (and Bank of America had cashed) all of her trial payments.
This denial directly contradicted Bank of America’s repeated promises on its website that
consumers who make their trial plan payments will receive permanent modifications. See,

supra Y 41.

BANK OF AMERICA MISLED CONSUMERS BY INDICATING THAT THEY HAD BEEN
APPROVED FOR MODIFICATIONS AND BY OFFERING CONSUMERS MODIFICATIONS
ON DIFFERENT TERMS THAN PROMISED

55.  For consumers who were able to secure modification commitments, Bank of
America misrepresented whether and on what terms their modification requests had been
approved.

56. Bank of America told consumers that their modifications had been approved,
but then notified them that they had never received modifications. Often, this news came
only after consumers had made several payments on trial modifications.

57. Nev. Rev. Stat. § 107.086, passed by the Nevada Legislature on May 22, 2009,
18-
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allows homeowners who receive Notices of Default to participate in a pre-foreclosure
mediation with their servicers. If a homeowner sends in the required election form, the
servicer must appear at an assigned mediation date with all required documents and the
authority to negotiate an appropriate agreement with the borrower, Participation in good faith
in the mediation is prerequisite to moving forward with the foreclosure.

58.  Often, Bank of America representatives did not show up at assigned mediation
dates, or did not have the documents or negotiating autherity required by law. As a result, in
a number of instances, mediators issued findings that Bank of America had acted in bad
faith.

59. One mediator's findings issued in January 2010 regarding a Bank of America

mediation illustrate the problems:

Lender initiated foreclosure procedure, did not respond raticnally or reasonably
in mediation, and under stressful conditions obtained an agreement from HO's
[homeowners] to allow foreclosure sale to proceed on May 7. In sum the
attached SSA [short sale agreement] was entered into by HOs under the duress
of "Boulware-like" bargaining strategy and a "take it or leave it" basis of Lender
that does not allow HOs to retain their residence even temporarily, but will
dispossess the HOs as soon as possible. ...

| find the Lender failed to participate in mediation in good faith as evidenced by
its failure to produce required documentation and information, the lack of serious
retention proposal, and the nature of and take-it-or-leave-it basis for its non-
retention proposals. ...

Addendum to Mediator's Statement (Feb. 6, 2010).

60. In addition, a number of consumers were promised modifications on a set of
terms worked out with (and witnessed by) the mediators. In one case, Bank of America
offered a modification at mediation and promised 1o send the consumer an agreement
reflecting its terms. Bank of America did not provide the consumer the promised modification
agreement. When Bank of America , after repeated calls, finally provided the agreement, its
terms were materially different than those offered at the mediation.

61. For example, Bank of America told one recently widowed, elderly Las Vegas

homeowner at her mediation that she was approved for a trial HAMP modification and
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promised to send her the modification agreement in two to four weeks. The homeowner never
received the documents. When she called Bank of America to follow up, the representative
said her file was still being reviewed and told her to send in updated financial information.
She sent the documents and kept calling. On one call, a Bank of America representative
suggested she re-start the application process. Bank of America also explained that an
employee had failed to enter the results of the mediation into her account. The homeowner
received multiple foreclosure notices. In June 2010, Bank of America offered the homeowner
a permanent modification increasing her payments to more than half her income. She
accepted the modification despite the financial strain because, as she explained, "my nerves,
my blood pressure, my state of mind could not stand ancther 3 monihs, 6 months, or however
long it would have taken of living in fear of thinking this might be the day or the week | lose my
home."

62. Bank of America's promises of modifications, which it failed to provide,
constitutes a deceptive practice.

63. The consumer complaints summarized below demonstrate some of the
deceptive practices in which Bank of America engaged and are illustrative of the many
consumer complaints reviewed by the Office of the Attorney General.

CONSUMERS 1

64. The homeowners, who lived in Henderson, applied for a modification in April
2009. Atthe time, a Bank of America representative told them they must be delinquent on
their mortgage to receive a modification. The homeowners became delinquent and began
following up regularly with Bank of America. They sent their documents repeatedly and called
monthly. In early November, they received a madification that did not reduce their mortgage
payments to 31% of their income, as directed by HAMP. Later in November, Bank of America
offered another modification that increased their monthly mortgage payment. The
homeowners declined it.

65. In a letter to the Attorney General's office on October 27, 2010, Bank of America

explained that on October 30, 2009, they mailed a HAMP trial modification agreement to the
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homeowners. Bank of America also acknowledged that it initiated foreclosure proceedings on
October 30, 2009.

66. In January 2010, Bank of America sent the homeowners another modification
offer that again increased their payments. When the husband called Bank of America for an
explanation, the representative told him if he couldn’t afford the payment, he should get an
extra job. He got a second job as an airport greeter, bringing in an additional $200 per month.

67. A February 20, 2010, letter from Bank of America thanked the homeowners for
executing and returning their trial modification agreement and requested additional
documents. The homeowners had not returned the agreement, but re-sent their documents.

88.  On April 8, 2010, Bank of America denied workout assistance because,
“Borrower did not return documents,” though the homeowners had submitted all required
documents. On April 15th, 2010, Bank of America sent another denial letter, this time for the
homeowners’ failure to comply with the modification they had declined.

69. In May, when the homeowners again called, Bank of America told them that they
were not eligible for HAMP, but were being considered for another modification program.

70. In June, Bank of America posted an unsigned Notice of Trustee Sale on the
homeowners’ door. When the homeowner called Bank of America, Bank of America told him
that he had not qualified for any modification, though he had never received a denial notice.
On June 25, 2010, the homeowners received a Notice of Trustee Sale setting the sale date for
July 12, 2010. Yet, when the husband called on July 2, 2010, Bank of America told him that
they would be sending him a package for the "Attorney General program”"” in 30 to 45 days
and that no sale date was set.

71.  On July 1, 2010, Bank of America sent the homeowners a letter noting Bank of
America’s commitment to assisting borrowers experiencing financial hardships and inviting
them to set up a meeting with a housing counselor. On July 9, 2010, when the homeowner

called Bank of America he again was told that there was no sale date set. On July 12, 2010,

Y This presumably refers to the National Homeownership Retention Program, a modification program established in the
Attorney General's settlement with Countrywide,
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Bank of America assured him that the house was not in foreclosure: Bank of America sold the
home the very same day,

CONSUMER 2

72.  On May 22, 2008, a Henderson homeowner battling cancer called Countrywide
to ask how to apply for a hardship forbearance. The representative requested specific
documents, which the homeowner sent. The homeowner enlisted the help of a HUD
counselor and together they called Countrywide on June 3, 2008, The Countrywide
representative said that the bank had received the complete application and directed her to
call back in two weeks to confirm that a negotiator had been assigned.

73.  On June 9, 2008, the homeowner called Countrywide and a representative told
her that she was not eligible for a “payment suspension” and suggested she call
Countrywide's “"FHA Collections Department.” Countrywide said it would take 30 to 90 days to
reach a final resolution.

74.  On June 17, 2008, the consumer again called Countrywide to check in on her
status. A Countrywide representative told the homeowner that the “system is really designed
for someone in default” and not for someone who is current on their mortgage payments but
struggling financially. The representative submitted her loan for an interest rate reduction and
told the homeowner there would be a decision in about 30 days.

75.  After 30 days and no word from Countrywide, the homeowner called again.
Countrywide told the homeowner to resubmit her paperwork because nothing had happened
with the file. Weak from treatments, the homeowner did not again follow up with Countrywide
until December 1, 2008. Countrywide informed her that the investor had denied her loan
modification application because “they’re not modifying interest-only loans.” The homeowner
never received a written denial of her modification request. The owner of the consumer’s
mortgage denies ever having such a policy.

76. At the urging of her HUD counselor, the homeowner again reached out to
Countrywide. The bank told her there was a special forbearance program that could suspend

payments for three months. At Countrywide’s request, she resubmitted all of her paperwork.

29




o o ~N O G s W N -

—— ek ek ek b, ——
g A WO A O

-

Las Vegas, NV 89101

-
18]

Attorpey General's Office
355 E. Washington. Suite 3900

N N NN N RN NN e A
Q0 ~N & o s W N e O O o -

On December 15, 2008, she called Countrywide to inquire about the status of the hardship
forbearance application. A Countrywide representative told her that her application was
complete and a negotiator would be assigned to the case within 30 to 60 days.

77.  The homeowner called Countrywide 30 days later, in mid-January 2008. A
Countrywide representative explained that her application had not been assigned to a
negotiator. The homeowner then asked to be transferred to a supervisor. After waiting on
hold for more than 20 minutes, the supervisor told her that her application had been rejected
because Countrywide had not received the necessary documents.

78.  On February 12, 2009, the homeowner and her hushand filed Chapter 13
bankruptcy in order to set up a payment plan that would allow them to keep their home. In
April of 2009, after Bank of America had acquired Countrywide, the homeowners restarted the
process of seeking a loan modification, this time from Bank of America. On April 7, 2008, the
homeowner called Bank of America and was told it would take up to 120 days to process their
application.

79.  After submitting their paperwork, the homeowners called Bank of America
repeatedly to check on the status of their madification request. Initially the wife calied once a
month, then she began calling roughly once a week. On an April 21, 2008, call, Bank of
America said that it would take between 45 and 60 days to assign a negotiator. Each time the
homeowner called, Bank of America said that the application was complete, but that no one
had been assigned to review it.

80. In October 2009, after six months without progress, the homeowner appealed to
her Congressional representative for help. Soon thereafter, a Bank of America negotiator
called the homeowner, stating that she was assigned to the case and would call back in a few
days. The negotiator never called back, though the homeowner called her repeatediy, leaving
messages on her voice mail almost every week.

81. In January 2010, the homeowner was unable to make her morigage payment.
On February 4, 2010, the Congressional representative’s office notified the homeowner that

Bank of America would only offer a special forbearance agreement. Because the forbearance

23




o O oo N G o1 AW N -

Las Vegas, NV 89101
— — —_— —_— — —_— .
S bR W N =

Attorney General's Office
555 E, Washington, Suite 3900

% N T N N T 1 T e e 1 T 1 e N S . W . ¥
o ~I O g AW N =as O W~

was only temporary and would require a large catch-up payment to Bank of America, the
homeowner declined the agreement and waited for Bank of America to make a decision on
their modification request.

82. On February 1, 2010, almost two years after the homeowner started the process
and despite dozens of calls to and with the bank, Bank of America sent a letter claiming that
the negotiator had been unable to contact her. The letter also stated that a new application
and supporting paperwork would have to be submitted again to restart the process.

83. On May 18, 2010, one week after the Nevada Attorney General's Office filed a
motion to intervene in the homeowner's bankruptcy, a Bank of America representative called
the homeowner. During the call, the homeowner provided updated financial information. On
May 20, 2010, Bank of America approved a loan modification.

CONSUMER 3

84. The Gardnerville homeowner was struggling to make her $1100 monthly
mortgage payments after major surgery and accumulating medical bilis. She received a
solicitation from Bank of America in May 2009, inviting her to apply for a HAMP modification
and offering her an initial trial payment of $1074.67. She sent in the application and all
required documents on May 22, 2009. When she did not hear anything, she made several
follow-up phone calls to Bank of America and Bank of America told her to resubmit her
documents.

85. There was no further communication until July 14, 2009, when the homeowner
calfled Bank of America to follow up and was told to re-send all of her documents. When she
called four days later, Bank of America told her that she would have a decision on her
modification request in 30 to 60 days. In August 2009, Bank of America told her to expect a
FedEx package with modification paperwork. She never received it; instead she received a
debt collection notice from ReconTrust.

86. Several weeks later, Bank of America told the homeowner that her application
was referred to a different department and asked her to re-send her documentation, which she

did. Bank of America requested the same documents cne week later, and she again sent her
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paperwork. On August 28, 2009, the consumer received an unsigned Notice of
Default/Election to Sell. On September 4, 2009, the homeowner called Bank of America to
confirm that it had the documents it needed for her modification. Bank of America told her that
she would hear from her underwriter later that day. The underwriter never called.

87.  The homeowner filed an election to mediate through the Nevada Supreme Court
Foreclosure Mediation Program on September 11, 2009. On September 19, 2009, Bank of
America’s Home Retention Department called and asked the homeowner to resubmit her
documents. She subsequently called several times to check on the status of her request.

88. A Bank of America representative returned her phone call and, reviewing her
financial information over the phone, told her she qualified for a six-month forbearance plan.
When the homeowner called two weeks later to check on the plan, Bank of America advised
the homeowner that she was conditionally approved for a HAMP modification with trial
payments of $561 and directed her to begin making the modified payment. The homeowner
made the first payment over the phone in mid-October.

89. At mediation a few days later, on October 20, 2009, the lawyer representing
Bank of America told the homeowner that she did not need to sign the meadiation agreement
since the modification already had been worked out. The Mediator recommended entering
into an agreement, and they did. Bank of America agreed to provide the modification
agreement within 30 days, and the homeowner continued making the $561 modified
payments while she awaited the paperwork.

90. A clause in the mediation agreement states, “Lender ... agrees to suspend all
foreclosure action.” Two days after mediation, ReconTrust posted an unsigned Notice of
Default/Election to Sell at her home. On December 4, 2009, when she tried to reach the Bank
of America contact provided to her at mediation, she discovered that the number had been
changed and now belonged to another company.

91.  When the homeowner next contacted Bank of America in January to check on
the time frame for receiving the modification paperwork, Bank of America told the homeowner

that her modification request was still under review. She continued to make her modified
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payments and, after scheduling her fourth payment over the phone with Bank of America on
January 28, 2010, she learned than Bank of America had withdrawn $1196.54 from her
account, which was more than double her modified payment. As a resuit, the homeowner was
unable to pay her medical expenses and was charged $320 in overdraft charges.

92.  In April, 2010, Bank of America sent the homeowner a letter denying a
permanent HAMP maodification for failure to make all of the required trial period plan
payments. The consumer had never missed her modified payment.

CONSUMER 4

93. These Las Vegas homeowners applied to Bank of America for a loan
modification in August 2008. They called weekly to check on the status of their request. One
year later, Bank of America offered them a modification that increased their monthly mortgage
payment. The consuimers declined to accept the maodification, explaining that it relied on
mistaken income figures.

84. The homeowners reapplied for a modification on October 5, 2009. On status
calls to Bank of America in Qctober, November, and December, Bank of America told the
homeowners’ third party representative that their file was in review with a negotiator. On
January 15, 2010, the third party representative was told by phone that the file was closed on
January 12" because the h.omeowners rejected the August offer that increased their
payments.

95. The homeowners reapplied for a loan modification in February, 2010. A Bank of
America representative informed their third party representative that they were approved for a
trial modification with reduced payments of $1139 and advised them to expect a new
modification agreement within weeks. The homeowners never received the agreement, even
though Bank of America impounded their escrow, which it said was necessary before a
modification could be completed. In March, Bank of America requested additional documents
and the homeowners re-sent their modification request and documents.

06. . On May 12, 2010, Bank of America told the homeowners that their file was with

a negotiator and that the Bank would provide an answer within two weeks. Instead, they
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received a FedEx packet from Bank of America five days later requesting a new set of
documents. They completed the packet and returned it to Bank of America. When they
called to check the status, Bank of America advised the homeowners that their file was under
review for the HAMP program and was with an assistant to the underwriter.

97. In May, Bank of America incorrectly reported that they had a missed a payment
and added additional escrow fees. The homeowners sent proof of payment and, when they
called to check on the status of their account, were promised that their file had been escalated
and that they would receive a decision by the end of July.

98.  Beginning in June, after nearly two years of waiting and after exhausting their
savings, the homeowners could no longet make their mortgage payments. On July 2, 2010
Bank of America told the homeowners that it would make a decision of their modification by
the end of July. On July 12, 2010, Bank of America requested Profit & Loss statements from
the homeowners, which they provided. On status calls in August, September and October,
Bank of America told the homeowners that the file was with a vendor, awaiting an underwriting
decision.

99.  Bank of America's letter to the Attorney General in response to the homeowners’
complaint stated that all documents were received as of August 16, 2010, Yet in September,
a Bank of America negotiator called the homeowners and said she did not have any
documents and needed a completely new packet. The homeowners promptly sent it.

100. On October 15, 2010, Bank of America sent the homeowners two overnight
packages with requests that they send updated financial information. On October 20, 2010,
they received two more overnight packages requesting the same financial information. The
consumers provided the information.

101, On December 7, 2010, Fannie Mae's HAMP Solutions department contacted the
homeowners’ third party representative. Bank of America had reported to HAMP Solutions
that Bank of America was missing the homeowners’ tax documents and could not proceed
with a modification review. The homeowners sent those documents to Bank of America in

quadruplicate in early November.
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CONSUMERS &

102. A Henderson couple first applied for a modification in February 2008. The
homeowners are senior citizens on social security and with a small business, which was
producing less of an income for them. While awaiting a decision on their modification, they
called Bank of America numerous times to check on its status. Bank of America gave them
different advice each time they called regarding whether to make partial mortgage payments
or whether to make payments at all while their modification request was being reviewed.,

103. In May 2009, a Notice of Default was filed and, in June, the homeowners filed for
bankruptcy. When they called Bank of America in August, Bank of America told them that
their paperwork was lost and needed io be resent. The homeowners sent their documents
again.

104. On August 24, 20089, a Notice of Trustee Sale was filed setting a sale date for
September 7, 2009. When the homeowners called Bank of America, they were informed that
the foreclosure was not “active” since their modification review was pending. In October, their
bankruptcy was discharged and, in November, Bank of America set a trustee sale date again.

105. After almost a year of trying to obtain a loan modification on their own, the
homeowners sought legal assistance. On December 30, 2009, Bank of America told their
legal representative that the homeowners were prequalified for HAMP and would have a new
mortgage payment of $1140. The modification offer Bank of America finally sent in February
2010, listed a payment of $1528 per month.

106. The homeowners called Bank of America, explained that the proposed payment
was more than 31% of their income, and again reviewed their financials with Bank of America.
Bank of America told them they qualified for a modification with a monthly payment of $863
and that a new agreement would he mailed to them. The homeowners déc]ined the earlier
modification in writing and waited for the new one.

107. The new modification documents never came. Instead, Bank of America sent
the homeowners a letter denying the new modification because their loan "was previously

modified under the Home Affordable Modification Program.” On June 3, 2010, Bank of
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America emailed the homeowners’ legal representative explaining that Bank of America did
not know why the loan was disqualified when no previous HAMP modification was done and
promising to have an answer the next day

108. On July 2, 2010, Bank of America still did not have an answer. Bank of America
told their legal representative that a request was submitted through the "appeals database.”
When the homeowner next called Bank of America, Bank of America told her that she would
receive a loan modification packet during the week of July 12, 2010. She never received the
modification packet.

109. When the case came to the attention of the Attorney General's Office, the Office
forwarded the homeowners’ complaint o Bank of America. Bank of America wrote to the
Attorney General’'s Office on September 15, 2010. The letter acknowledged that the
homeowners' modification has been wrongly declined. The Bank reported that, on June 29,
2010, it appealed the decline and requested the loan be reviewed again for a HAMP
modification.

110. As of November, 2010, almost two years after they began the process, the
homeowners' modification still has not been resolved and a trustee sale is still pending.

CONSUMERS 6

111. A retired Pahrump couple applied for a modification in February 2009, when the
decline in the home's value caused their reverse mortgage to fall through. In July, Bank of
America offered them a modification that lowered their interest rate about 2% and decreased
their mortgage payments to $1,694. On August 3, 2009 Bank of America sent the
homeowners a 6-month forbearance agreement, which lowered their mortgage to $947 per
month. When they called Bank of America to find out which amount to pay, Bank of America
told them the forbearance agreement replaced the modification offer and to make the
forbearance payment while the Bank continued to review their modification request. The
consumers began paying $947 on September 1, 2009.

112. On November 23, 2009, Bank of America sent the homeowners a third offer for

a modification with monthly payments of $1821. Bank of America advised them over the
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phone to continue paying under the forbearance agreement, and they did. On March 11,
2010, Bank of America sent the homeowners a Notice informing them there were "no
available workout options based on [their] financial information.” When they called, Bank of
America told them that their account was still in review and that they should continue making
their forbearance payments. On April 6, 2010, Bank of America sent them another denial
letter, almost identical to the first.

113, On April 25, 2010, when the homeowner called Bank of America, the
representative told him that his loan was still in review, but that he should qualify for HAMP.
In the meantime, Bank of America told the homeowner to make his payments, as before, and
that he would receive a decision on the modification around June 10, 2010. Bank of America
gave the homeowners similar advice in status calls through May and June.

114. In August, 2010, Bank of America returned the homeowners $947 forbearance
payment. ReconTrust filed an unsigned Notice of Default dated August 26, 2010. On August
30, 2010, when the homeowners called Bank of America, they were told again their
modification was still in review. Bank of America advised them not to make any more
payments, but to wait until the modification process was complete.

115. On September 1, 2010, the homeowners received an election form allowing
them to request a mediation with Bank of America, which they returned. They calied Bank of
America and Bank of America informed them that it was placing a “special code” on their
account so they could continue making the forbearance payment. On September 8, 2010,
Bank of America advised them that their file was in the Office of the President and an
advocate would call them within 11 days. A few weeks later, Bank of America sent the
homeowners a HAMP trial modification offer reducing their payments to $1,046. They
accepted the offer and began paying this amount.

116. The homeowners attended their mediation on November 5, 2010. Af the
mediation, they agreed to continue making the trial payments under the September
modification. Bank of America told them that, if all went well, they could expect to receive a

permanent modification offer in January 2011,
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117. The Nevada Attorney General’s office escalated the homeowners’ complaint to
Bank of America and received two responses. In the first response of September 20, 2010,
Bank of America claims to have denied the homeowners’ July MHA modification because the
property was not their primary residence. The home has always been their primary residence
and the homeowner was not denied the MHA maodification, they were told to ignore it and pay

the forbearance agreement instead.

118. In addition, in their September 20" letter, Bank of America claims to have
offered a second MHA madification in June. The homeowners did not receive this
modification; however, they were already paying that amount per the special forbearance until
their August payment was returned to them uncashed.

119. On September 27, 2010, Bank of America sent the Nevada Attorney General
another response to the escalated complaint. This time, Bank of America claims to have
offered a second forbearance agreement in April 2010, in the same amount as the first, $947.
The Bank says the payments were not submitted timely and thus canceled. This letter does
not mention the supposed MHA offer in June. The homeowners accepted a six-month
forbearance and made the forbearance payments of $947 for 11 months. Their 12th payment
was returned to them by Bank of America.

120. The homeowners are currently making their trial payments under the September
modification.

CONSUMERS 7

121. In August, 2008, a Henderson couple requested a loan modification from Taylor
Bean & Whitaker, which serviced their loan. When Taylor Bean & Whitaker closed its doors
and their loan was taken over by Bank of America, they repeatedly submitted their documents
to Bank of America. They also called Bank of America over and over again regarding a loan
modification.

122. On September 11, 2009, Bank of America told the homeowners' third party loan
modification company, that the loan was in review and there was no sale date. Bank of

America asked the company to resubmit the homeowners’ documents, which it did on October
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2, 2009. On October 22, 2009, when the third party company c¢alled Bank of America, Bank of
America informed them that their home was sold the day before. The homeowners received a
notice on the door giving them three days to move out in March 2010.

123. When the homeowners called Bank of America for an explanation, Bank of
America told them that “it was a mistake” caused by the overwhelming volume of modification
requests Bank of America was handling. After more than two years of trying to obtain a loan
modification, the homeowners lost their home and moved out.

124.  On April 23, 2010; May 31, 2010; June 14, 2010; July 23, 2010; August 3, 2010,
and August 11, 2010, Bank of America sent the homeowners notices thanking them for their
“recent correspondence” (though none had been sent) and promising a response within 20
business days. The homeowners received no other correspondence from Bank of America
regarding the foreclosure.

CONSUMERS 8

125. These Las Vegas homeowners contacted Countrywide in October, 2008 to apply
for a loan modification. They both worked in real estate and their incomes had dropped
significantly. In addition, the monthly payment on their payment option adjustable rate
mortgage jumped from $1800 to $2657. Two days after applying for the modification, they
called to follow up and Countrywide told them that it did not have their documents. They re-
faxed all of the documents.

126. The homeowners called Countrywide again three days later to confirm receipt of
their documents. Countrywide told them that its review would take 30 to 90 days. When the
homeowners called on November 3, 2008, a Countrywide representative told them that all of
their documents were received and their modification was under review.

127. However, in December, 2008, when the homeowners called to check again on
their status, they were advised that their modification was canceled because the bank had not
received all of the necessary paperwork. They resubmitted their documents and were told in

January 2008, that their application was being reviewed.
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128. The homeowners solicited the help of a consumer credit counseling service.
Together, they called Bank of America, which had purchased Countrywide, in February and
Bank of America asked them to re-send their documents, which they did. On March 12, 2009,
the homeowners called, and Bank of America again reported that it did not have their
documents. The homeowners re-faxed them. In July, August, and September, Bank of
America requested updated financial information, which the homeowner sent.

129. In August, 2009, the homeowners received an unsigned Notice of
Default/Election to Sell. When the wife called Bank of America, the bank told her that her
modification was cancelled, but provided no reason. Bank of America also told her that she
qualified for HAMP and requested her documents again. She sent the documents to the
bank. The homeowner then began calling the bank on a weekly basis to check on the status
of her modification. Bank of America told her each time that a decision had not been made.

130. On December 15, 2009, Bank of America told the homeowner that her HAMP
request was cancelled in November and again provided no explanation. The homeowner sent
her documents to Bank of America again to restart the process.

131. In December 2009, they homeowners filed an election to mediate. In April 2010,
the homeowners participated in mediation in which Bank of America agreed to modify the
terms of their loan by waiving fees and penalties, reducing the interest rate, and reducing their
payments on a trial basis to $2,278 beginning in May 2009. Further, according to the
mediation agreement if the homeowners made their “trial payments ... Lender to consider
Homeowners for permanent modification under investor guidelines, which are anticipated to
result in a similar initial payment amount.”

132. On April 5, 2010, Bank of America’s representative sent the homeowners a
forbearance agreement, not a trial modification, as promised. The forbearance agreement set
the same monthly payment as the mediation agreement; however, it did not modify the terms
of the loan, but only deferred payments. The homeowners tried repeatedly to reach Bank of
America's representative. They left several messages and received no return call. Within five

days, the Special Forbearance Agreement expired.
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